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the Community Patent.
Now or in 20 years.
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Luis-Alfonso Durdan
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JUSTIEICATION OF THE &=
PATENT SYSTEM

WIN /WIN AGREEMENT

INVENTOR SOCIETY

EXCLUSIVITY

v

EXCEPTION TO FREE
COMPETITION
LIMITED IN TIME

DISCLOSURE OF INVENTION

'

CLEAR & COMPLETE
SUFFICIENT TO WORK THE
INVENTION
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EPC Art. 65 TRANSLATION OF EP -+~

- Member States accepted to restrict their ability to
European Patents in 3 languages - English, Fr
German.

- EP would only be prosecuted in a
languages.

- Upon grant, MS were able to rec
the EP into the official languag

- In this Agreement, some
DE as an official lc
prosecute EP in
upon grant th
translation ir
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. LONDON PROTOCOL (==

- A further attempt by those Member States with an EPO officia
language to restrict the ability of the others to apply art. 65 EPC, i
their freedom to require a full translation into the official lanc
of the MS.

- MS may require translation of only the claims intc
language.

- MS* may require a full translation only into
languages - English, French, German.

- MS may require a full translatio
litigation.

- Who is the winner? »U



ON LANGUAGES ==

PATENTS AND LANGUAGES ARE VERY CLOSELY LINKED TO EACH O
INVENTIONS ARE DISCLOSED IN WORDS AND NEED TO BE
UNDERSTANDABLE FOR ALL THE POPULATION IN THE PROTE
TERRITORY

PATENTEE IS RESPONSIBLE FOR PATENT TEXT:

Art. 83 EPC - The inventor should disclose
manner sufficiently clec
person skilled in the
invention

Art. 84 EPC — Claims defi

Art. 69 EPC - i

OBVIOUSLY THE PA
TRANSLATIO
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ON LANGUAGES ==

PATENTS GRANT EXCLUSIVE RIGHTS IN EXCHANGE FOR
DISCLOSURE

DISCLOSURE MUST BE DONE IN A FORM
UNDERSTANDABLE TO THE ADDRESSEES

THE FORM TO COMMUNICATE TO A
COUNTRY IS IN THEIR OWN LANC
NEWSPAPERS, ETC.)

THE FACT THAT DISCLC
LANGUAGE OF THE
PATENTEES, ITD
OBLIGATIC




EUROPEAN

PATENTS
GRANTED
IN 2006

Country of Origin Total

Austria 656

Belgium 561 . DURAN-CORRETIER
Bulgaria 4 0.01
Switzerland 2205 3.51
Cyprus 15

Czech Republic 21

Germany 14 274

Denmark 507

Estonia 2

Spain

Finland

France

United Kingdom

Greece

Hungary

Ireland

Iceland

Italy
Liechtenstein
Lithuania

| Poland

Partial Total

Partial Total
Total



WHO SHOULD PAY THE eomceos
TRANSLATION COSTS?

- THE PARTY WHO OBTAINS THE RIGHT (PATENTEE) OR THE
PARTY WHO MUST RESPECT IT (THIRD PARTIES)?

- PROPORTION OF TRANSLATION COSTS:

- US: 23.63
NON-EU MS = 52.06%{”: 19.18
(

AT:1.04

BE:0.89 HU:0.06) FI: 1.41
EE ) BG:0.01 IR:0.19 :L 35636 \ < 4%
— CY:0.02 LX:0.11 : 3.
EU MS + t{, >'2% Cz:0.03 [PL:0.03 }<114% SE : 2.39
ol 4 pk:osr prioos [(14) | uk:3sy
J ES:0.58 SI:0.03 ——
\ GR:0.05 SK:0.01 > 7 }

DE : 22.74




PROBLEMS OF LP FOR MS WITHOUT == ==

AN EPO OFFICIAL LANGUAGE

- Transfer of technology lost. Description contains the tec
information sufficient to work the invention.

- Lack of legal certainty. Claims are inte
description. Equivalents (art. 69 EPC).

- Transfer of translation costs from bene
(patentee) to society, who loses the o
patent system (transfer of knowledge

- Break of balance and loss of j
countries with an imbalance

- PL only has 17 EP (0.0
62,763 (99,97%) fron
the LP.

- Constitutio

C)
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CONCLUSIONI ==

- FOR POLAND THERE IS NO INTEREST TO JOIN THE
LONDON PROTOCOL

- IT WILL MEAN FOR POLISH BUSINESS TO
TRANSLATE 99.97% (62,763) OF EURC
INTO POLISH, PAID BY POLISH
TRANSLATING 0.03% (17 PA
LANGUAGES

- IT WILL INCREASE LEC
SCOPE OF PRO :

8
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COMMUNITY PATENT =

TO HAVE A SINGLE PATENT
OBJECTIVE:  ALL EU TERRITORY

(- PATENT OFFI
PROPOSAL: <

)
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WHERE ARE THE PROBLEMS? -

THE EU IS FORMED BY 27 MEMBER STATES EACH HAVIN

- ITS OWN GOVERNMENT
- ITS OWN LANGUAGE / LANGUAGES
- ITS OWN PATENT LAW & COURTS

- ITS OWN INDUSTRY WITH VERY DIFFI
DEVELOPMENT

- VERY DIFFERENT PRODUCT
TECHNOLOGY

IT IS VERY DIFFIC
THAT WOULD BE



CONCLUSIONII —

THE PATENTEE SHOULD BE RESPONSIBLE FOR THE
TRANSLATION AND BE LIABLE FOR TRANSLATION
MISTAKES (Art. 70 EPC)

IF THE PROPOSED MACHINE TRANSLATIOI
WELL, PATENTEES WILL BE ABLETO U
TRANSLATION COSTS, BUT THIS S
UNDER THEIR RESPONSIBILITY

THE CURRENT LEVEL OF
PERMIT TO ANTICIPA
FIELD, OTHERWISE
BE AN ISSUE £




CONCLUSION III e

- THE PROPOSED ARTICLE 24b FOR CP IS NO
ACCEPTABLE

- THE TRANSLATION SHOULD HAVE
—> OTHERWISE THIRD PARTIES

- Will not be able to re
provided by Art. §

Will not be o
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CONCLUSION IV

FOR 52% OF CASES (32,645 PATENTS) THE SAVING IN
COSTS WILL BENEFIT COMPANES OUTSIDE THE EU A
AND COST WILL BE TRANSFERRED TO COMPAN

FOR 18 MS THE SAVINGS WILL BE CLOS
COSTS WILL BE CLOSE TO 100% (WI
PATENTS)

FOR 7 MS SAVINGS WILL E
FOR FRANCE THEY
FOR GERMAN

8
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IS THE EPO THE MOST ==
APPROPRIATE ORGANISM TO
DEAL WITH CP?

- EPO IS NOT ABLE TO COPE WITH INCREASING NQC
- PARIS CRITERIA: 3 YEARS —> NOW 6.5 YEAR

- PROPOSAL OF DEFERRED EXAMINATIOR
- RAISING THE BAR ON INVENTIVE
- INCREASING OPERATIONAL C

- PENSIONS
- STRIKES
RECR

8
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CONCLUSIONV —

BEFORE GOING AHEAD WITH THE IDEA OF A
CP GROUNDED ON EPO, IT WOULD BE BE
TO SOLVE THE PROBLEMS WHICH AR
“REAL” PROBLEMS OF THE PATEI
EUROPE:
-  GRANT EP MORE Q
- AT LOWER OPER

THE CP WILL F




PATENT COURTS

- WHY FOR EUROPEAN PATENTS?

'

THEY ARE NATIONAL PATER
NATIONAL LAW

'

NATIONAL CQC

®
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EU DIRECTIVE 2004/48/EC =
ON ENFORCEMENT

DATED 29/04/2004

RECENTLY IMPLEMENTED

ITS AIM WAS ADDRESSED TO
ENFORCEMENT OF IP RIG

FOLLOWING THE PRI}
THE CORRECT APF



WHAT ARE THE MAIN ARGUMENTS IN =~ =
FAVOUR OF A CENTRALISED SYSTEM

- COST
- COMPLEXITY

* DUPLICATEL

- LEGAL INSECURIT

8|
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HOW MUCH DUPLICATED <~
LITIGATION EXISTS?

NOBODY KNOWS
Prof. Harhoff Study for EC: “THE EXACT EXTENT OF DUPLICATION IS
UNKNOWN?" (p. 15)
EXPERIENCE SHOWS THAT THERE ARE VERY FEW CASES OF DUF

MUCH CONCENTRATED IN A SINGLE SECTOR = PHARMA
INDUSTRY

IN PRACTICE DUPLICATION IS LIMITED SINCE:

1. IF PLAINTIFF ACTS IN DOMICILE OF DEFENDA

2. EVENIFITIS NOT SO, LIKELIHOOD OF OE
SECOND JURISDICTION IS HIGH —»
BASIS OF PATENT SYSTEM)

3. LIKELIHOOD OF COMPANIES C
IN PATENT LITIGATION IS A

4. MOST EU COMPANIES A




FOR MOST EU COMPANIES THE =
REAL PROBLEM IS TO HAVE A
SYSTEM THAT:

ENSURES RIGHT OF DEF

COURT IS CLOSE TC
DOMICILE

8
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IMPORTANCE OF LANGUAGE
OF PROCEEDINGS

-  UNDERSTANDING OF SCOPE OF PROTECTIO
THE BEGINNING, NOT AT TIME OF LEGAL £

- AVAILABILITY OF LOCAL PATENT LA
UNDERSTAND & SPEAK LOCAL

- AVAILABILITY OF JUDGE
WHO UNDERSTAND &

AVAILABILITY TC



MAIN PROBLEMS OF =
COMMISSION PROPOSAL

(1)
(COUNTRY OF DEFENDANT )
FORUM
SHOPPING Z 2
PLACE OF INFRINGEM

THE COURT ANLC
SHOULD ALWA
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MAIN PROBLEMS OF =
COMMISSION PROPOSAL

(11)
INVALIDITIES SHOULD ALWAYS BE DEA
THE LOCAL/REGIONAL DIVISIOI




MAIN PROBLEMS OF =

COMMISSION PROPOSAL

(111) LOCAL DIVISIONS SHOULD BE AVAILAE
MS AND WITHOUT LIMITATION O

- NUMBER OF CASES IRREL
- PROBLEMS OF POTE
- SIZE OF COUNTR
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MAIN PROBLEMS OF =

COMMISSION PROPOSAL
(IV)  NATIONALITY OF JUDGES

- JUDGES MUST MASTER {:

- MULTINATIONAL PANEL
- ENSURE GOODS PAT
— OBJECTIV

8
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MAIN PROBLEMS OF
COMMISSION PROPOSAL
(V) cost

THE SYSTEM PROPOSED WILL BE

- COMPLEXITY OF NEW STR

- COSTS OF JUDGES
HIGHER THAN II

8
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FINAL CONCLUSION = ===

IN EU, MOST COMPANIES WILL BE DEFENDANTS. IN PL 99.97%
MOST COMPANIES ARE SMEs —> OWN FEW PATENTS

MORE THAN 50% PATENTS IN EUROPE BELONG TO NON-EU
COMPANIES

ARE MORE LIKELY TO BE DEFENDANTS

FOR DEFENDANTS, DUPLICATION OF LEGAL ACTIONS IS NOT A
PROBLEM, PERHAPS AN ADVANTAGE

THE SYSTEM PROPOSED WILL BE MORE EXPENSIVE THAN THE
NATIONAL ONE

EU COMPANIES, IN PARTICULAR SMEs, DO NOT NEED A
CENTRALISED SYSTEM, THEY NEED AN IMPROVEMENT TO THE
EXISTING NATIONAL SYSTEMS

FOR THE CP, A SYSTEM LIKE CTM WOULD BE THE BEST OPTION

tp://www.duran.es



WITH THE LONDON AGREEMENT & THE &=
COMMISSION PROPOSALS INDUSTRY IN
POLAND WILL BE IN BIG TROUBLE

TRANSLATION COSTS WILL BE TRANSFERRED FROM FOREIGN PATENT OWNER TC
POLISH ENTERPRISES

THEY WILL RISK BEING SUED BY TECHNOLOGY NOT AVAILABLE IN THEIR
LANGUAGE

THEY WILL NOT BENEFIT FROM THE INFORMATION ORIGINATIN
THEY WILL RISK BEING SUED IN COURT:

ON THE GROUNDS OF RIGHTS NOT AVAILABLE IN TH
THEY RECEIVE THE LEGAL ACTION

IN A FOREIGN LANGUAGE

BEFORE COURTS LOCATED FAR AWAY ANL
LANGUAGE

BUT THE EFFECTS OF INJUNCTIONS
WELL

LITIGATION COSTS WILL BE /
BOTH PROPOSALS LACK A SENSE OF REALITY AND PUT AT RISK
THE FUTURE OF INNOVATIVE EUROPEAN INDUSTRY IN MOST MS
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